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TO THE PEOPLE OF KENTUCKY. 

In our opening address to you, we promised 
in the present number of the Old Guard, to ex- 
amine the scheme of the Convention in relation 
to the Judiciary. The elective principle, as 
applied by them to this branch of magistracy, 
we have stated to be founded in a great-and fa- 
tal misconception of the nature and object of 
the institution. We again invoke your atten- 
tion, while we proceed in the discussion of the 
most important and interesting branch of the 
whole subject submitted to you. We have, 
in our first number, endeavored, and we think 
with success, to show, from a general view of 
the new Instrument, that the framers had them- 
selves no sort of confidence in the elective 
principle, the extension of which, they profess 
to have been their leading object. We admit 
here, however, that their distrust does not de- 

monstrate the badness of the principle. They 
' may themselves have had no confidence in the 
rule by which they wrought, and yet the rule be 
sound. We have endeavored, and we think 
with the most perfect success, to show that the 
Convention have trampled upon the existing 
law—law which, while it continues to subsist, 
binds us all, the Convention and yourselves— 
that they have inverted the just and natural re- 
lations which subsist between the people and 
themselves, and transferred or endeavored to 
transfer to their own hands, the most unlimited 
sovereignty of which we can conceive. And 
yet we admit, that all this may be true, and still 
the instrument of government they have pro- 
posed may be worthy of adoption. It must be 
examined and tried by itself, without reference 
to the motives, conduct, or present position of 
the Convention itself. We seek not to excite or 
enlist any prejudice or passion of yours, either 
past or present, against the instrument. It is 
to your reason, your clear, cold, unclouded, and | 
we hope determined reason, operating upon and 
strengthened by your own rich and ample ex- 
perience, that we appeal, and shall continue to 
appeal. The principles from which we shall 


reason, and to which we shall constantly refer 





throughout the entire coufse of our argument, 
we know to have been once cherished and held 
sacred by you, as so many fundamental and in- 
disputable truths, interwoven with, and run- 
ning through the whole texture of your opin- 
ions, planted firm and fast in the deep soil of 
your moral and political ideas, as they are rooted 
and fixed in the eternal nature of things. 


We have said that the great problem in gov- 
ernment, was to reconcile, in one society, perfect 
equality of personal and political rights, with 
vast inequalities between individuals, in wealth, 
strength, intellect and all the means of influ- 
ence and of power. We have said that it was the 


| institution of property, and the consequent rise 


and growth of industry which distinguishes the 
civilized from the barbarous condition of man- 
kind. And that the just and humane aim of all 
political arrangement, is to protect property on 
the one side, and personal liberty to its fullest 
extent upon the other. Justiceand peace are the 
legitimate ends of government among men. Is 
it, can it be necessary for us to argue in proof of 
the proposition, that the whole scheme of 
American legislation, the radical, fundamental, 
all-pervading American idea, from the revolu- 
tion down, has been, that the more perfect secu- 
rity of individuals, is the great end of all po- 

litical association? And that liberty, individu- 
al liberty, can only be found in a limited gov- 
ernment? Is it, can it be necessary for us, at 
this time of day in Kentucky, to show that ab- 
solute power, whether inthe hands of one, the 
many or the few, is equally desputic, and in- 
consistent with all American ideas of freedom? 
Is it, can it be necessary for us, here and now, 
Kentuckians ourselves, and in the midst of 
Kentuckians, to explain the meaning of con- 

stitutional government. We had hoped not, 
But in the strange confusion of ideas, the utter 
revolution of system and opinion with which- 


| we are surrounded and threatened, we feel the 


necessity of recurring to original principles, to 
re-explore, explain, and establish upon the ev- 
erlasting foundations of immutable truth, the 
grounds of the faith of our ancestors. In the 








































general, we abhor abstractions. Government 
is a practical affair. It has to do with men in 
their business, their homes, their every day 
pursuits. Its operation and its results, bearing 
directly upon the rights, the interests, the hap- 
piness of men, are eminently practical. Yet 
when the whole frame and principle of social 
organization, when the source and the object of 
power, the end and the means of political au- 
thority are involved in the question, we feel our 
utter inability to discuss it without mounting 
to the original and apparently remote causes of 
the social Union, the rational and. philosophic 
fountains of all human authority over human 
beings. 

In the arrangement of the judicial power, the 
Constitution of 1799 directs, that it shall be 
vested in one supreme court, and in such infe- 
rior courts as the General Assembly may, from 
time to time, erect and establish. The Judges of 
these courts shall be appointed by the Governor, 
by and with the advice and consent of the Sen- 
ate. They shall hold their offices during good 
behavior, or in the Latin of the English law, 
dum bene se gesserint—with the proviso, that the 
Governor shall remove any of them, on the ad- 
dress of two-thirds of each branch of the Gen- 
eral Assembly, They are liable for malfeasance, 
to be impeached by the House of Representa- 
tives, and for the trial of charges urged by that 
body, the Senate is constituted the court. The 
Judges shall receive an adequte compensation 
for their services, at stated times to be fixed by 
law. This is the brief and general outline of 
the fudicial constitution, as traced by the mas- 
terly hands of the patriots of 1799. Let us ex- 
amine the end they had in view, and ascertain 
first whether that end was wise and just. Let 
us afterwards study, and observe how far the 
means they employed are naturally calculated 
and adapted to produce the results they sought. 
Let us further look back upon our own domestic 
history, and see how far the system in its prac- 
tical workings has actually produced those re- 
sults. And lastly, let us examine and compare 
the principle, the end, the object of the arrange- 
ment under the new Constitution with the old. 
The probable results of the change designed, 
can be ascertained, or conjectured rather, only 
by reasoning. We have no experience, no his- 
tory to guide usin relation to it. With us, it 
is sheer experiment, and in direct opposition, as 

“we will show, to the ideas and principles, upon 
which our institutions have heretofore reposed, 
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render the judiciary independent. 


It was to 
place this class of magistrates, in such a posi- 
tion, in relation to every other, that they could ap- 
proach the discharge of their peculiar functions, 
unawed by any other power, and uncontrolled 


by any other authority in the State. They did 
not leave the judiciary irresponsible. They are 
made vesponsible, not to party, not to passion. 
They are not leftin a condition to be swept 
away atthe arbitrary discretion of the execu- 
tive, to be overwhelmed by heated and factious 
majorities in the General Assembly, impatient 
of constitutional restraint, and chafing under 
the curb of alaw designed to restrain and to 
regulate their will, nor finally to be removed at 
the mere pleasure of the sovereign constituent 
body—the people themselves. But they are 
made responsible, for malfeasance, misfeasance, 
neglect or violation of the high duties imposed 
upon them, responsible in the most solemn form 
of trial, before that high constitutional court 
composed of the representatives of the people, 
and liable there to be removed and degraded, 
but upon proof and conviction. 

Whether in a free government, resting on a 
purely popular basis, with powers defined and 
limited in a written Constitution, the Judicial 
Department ought to be independent—whether 
the appointment of the Judges in the mode pre- 
scribed by our fundamental law, and the tenure 
of office there fixed, be a violation of the repub- 
lican principle and an infraction of popular 
rights under it—whether the means selected by 
the founders of our particular Constitution to 
secure the independence of the judiciary be the 
only, or the best means, by which that end can 
be attained—whether the appointing power may 
not be transferred to the’ people, and the elective 
principle may not be applied to the judiciary 
and under what modification, and whether the 
tenure of judicial office may not be limited and 
how, without impairing that independence of 
the courts, heretofore held so important, are the 
questions we mean to discuss. 

What then is the meaning of an independent 
judiciary? What is the object for which, and 
the means through which it is to be attained? 
What are the elements in this great idea, so deep- 
ly graven in the mind, so concentrated in the 
heart of the early American legislators? They 
should have known what despotism meant— 
they had felt it, they had looked it full in the 
face and studied well its features and its coun- 
tenance—they had grappled with it in the strug- 





as on a foundation. 
It is evident at a glance that the aim, the end | 
of the framers of the old Constitution, waa to | 


gle of life and death—they had brought it to the 
earth, and with armed heel upon its neck, had 
trampled, as they supposed, the last spark of lift 





from the prostrate trunk, They should have 
known what a republic meant, and something of 
the means by which liberty was to be won and se+ 
cured. They had won their own, and thought 
they had secured it, in the establishment of a 
government which. is the admiration of the 
world. They turned to an independent judicia- 
ry as the basis of their system, without which 
constitutional limitations upon power, were an 
idle effort, to bind the limbs of a giant, or re- 
strain his strength with bands of paper. What 
is this master idea, of the wise and brave and 
good, who have thought and struggled for lib- 
erty every where? Why is it that in those coun- 
tries, where freedom is best understood and most 
thoroughly enjoyed, patriots and sages have uni- 
ted in the belief, that of all the contrivances of hu- 
man wisdom, this invention of an independent 
judiciary affords the surest guaranty to a limited 
constitution, and the amplest safeguard to per- 
sonal liberty and the rights of individuals? Let 
us examine the term—let us measure the ‘idea. 
We have sought for ourselves, laboriously, pain- 
fully, through long years of thought, with such 
means of information as lay within our reach, 
and the application of the whole of the limited 
faculties with which heaven may have endowed 
us, With candor and with caution, to penetrate 
thoroughly the idea we seek to analyze—to 
grasp it in its whole dimensions, and all its 
mighty meaning. We ask you now to go along 
with us patiently, while we endeavor to unfold 
the views, and to state the great general truths 
upon which our reasoning is founded, and from 
which we deduce our theory of liberty, our idea 
of a republic. 

There are certain elementary principles in gov- 
ernment which are admitted by both the parties 
to this diseussion—they may be assumed as es- 
tablished and indisputable—they are to be sta- 
ted, not proven,in the argument. Among these 
is the axiom, that the concentration of all pow- 
ers known to government, legislative, executive 
and judicial in one depository, no matter, wheth- 
er it beasingle person, a select number, or asim- 
ple majority of numbers told by the head, consti- 
tutes. absolute, instead of limited government, 
and is inconsistent with the idea of liberty and 
safety. Hence arises the necessity for distribu- 
ting the political authority of the State into dif- 
ferent departments, of dividing it among differ- 
ent branches of magistracy in such manner as 
to make them operate as checks upon each other. 

We cannot conceive of any political authori- 
ty that may not be classed under one or anoth- 
er of the three great heads, to which we have refer- 
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vided in our Constitution. It is very easy to 

perceive, and in this country will be readily ad- 

mitted, that the power to make the law, to in- 

terpret its meaning, and to carry it into effect, 

if united in a single person, constitutes despo- 

tism, and subjects the society, so situated, to the 

absolute will of that person. The same powers 

united in a small number of persons, becomes 

equally absolute, equally subjects the residue of 
the society to the uurestrained will of a fraction 
of the community, and constitutes an oligarchy 

—a worse form of absolute goverhment, in our 

judgment, than the other. A worse ‘form, be- 

cause that responsibility which at last attaches 

to every form of power, in the latter case, is di- 

vided among a number of individuals and is 

thereby weakened. The abuses and the oppres- 

sions, the wrongs and injustice practiced under 

it, cannot be brought home to any single indi- 

vidual. Men have ever been found, and will 

ever be found to practice enormities when as- 

sociated together, and shielded by this asso- 

ciation from direct and single and individu- 

al responsibility, which no one man would’ 
have dared, if exposed singly to the full glare 
of the public eye, the full weight of the pub- 

lic indignation. These simple forms of gov- 

ernment—an unlimited monarchy, which is a 
despotism—an unlimited aristocracy, which is 
an oligarchy—will find no champion here—they 
are universally rejected with us as loathsome 
and intolerable to human thought. But shall 
we, the inheritors and votaries of constitutional 
liberty, pause here in onr detestation of abso- 
lutism? Is there not another form of unlimit- 
ed government, equally formidable to the rights 
of human nature properly understood? Sup- 
pose in any community of men all these powers 
unitedand wielded by a simple majority of that 
community—with no rule but the will of that 
majority for the hour—is it not obvious, that 
the remaining individuals of a community, so 
situated, the minor and weaker portion of it, is 
subject to a dominion absolute, unrestrained, ir- 
resistible? This is the despotism of mere num- 
bers—this is not a republic, but a simple democ- 
racy—and, according to human experience, the 
most terrible form of oppression, under which 
one portion of mankind have ever been subject- 
ed to the lawless and unrestrained will of the 
other. 

Had we time now to cite historical examples, 
we could easily show you, that of all the exper. 
iments yet made in social polity, that of simple 
democracy has proved, without a solitary ex- 
ception, the most disastrous failure. The efforts 





red, and into which the entire mass has been di- 


to preserve civilization and liberty—to protect 

























































rsons and property—to keep a great number of 
individuals, unequal in strength, furtune, inte- 
lect, all the natural instruments of power—the 
rich, the educated, the proud, bound together 
upon a principle of equality, with the-poor, the 
ignorant, the laborious—under a system which 
gave toasimple majority of numbers absolute 
power in the management of all that relates to 
social affairs—such efforts, and they have been 
frequent, exhibit the most awful lessons in his- 
tory for the instruction and the warning of man 
kind. 

We claim to be republican thoroughly. We 
assert and maintain the right of communities of 
men to rule themselves; but we will forever as- 
sert and maintain their obligation to rule them- 
selves according to the principles of a justice 
eternal in its nature, principles not alterable by 
the voice of majorities or minorities, a justice 
ascertainable, to be sure, by reason—but having 
its origin and terminus in the bosom of God—it 
is forever obligatory in reason and in morals 
upon the whole human race. 

We have already shown that absolutism in 
government, is not an avowed doctrine, as yet, 
of any party in Kentucky. That, to avoid the 
concentration of power destructive to freedom 
and subversive of the great ends of the social 
union, the mass of political authority entering 
necessarily into the idea of government, has 
been broken and divided, by all our schemes, in- 
to three great departments, the Executive, the 
Legislative, and the Judicial.. We cannot now 
review, even cursorily, the various plans resort- 
ed to in other countries, to balance the .antago- 
nist principles, which we have shown naturally 
and necessarily to exist in the bosom of every 
community of men where property is established 
—and their efforts from that balance to attain a 
tranquil equilibrium in society, in which the 
right of each class might be established, and by 
which the peace of the whole might be secured. 
We must hasten briefly to state the leading prin- 
ciples upon which our own systems have been 
framed. 

Our fathers rejected the hereditary principle 
altogether. They refused to recognize monarchy 
as a necessary and independent element in their 
political system. They refused to give to he- 
reditary property a separate, and permanent, 
and independent weight in the constitution of 
the State—a separate and independent voice in 
the passage of the laws which are to bind the 
whole community. They struck out of their 
scheme the idea of an aristocratic body, in the 
shape of an hereditary Senate. Throwing the 


20 





tion of classes, without rank or privilege, we 
have carried the representative principle through- 
out the executive and legislative branches of 
government. They established the democratic 
principle as the only power known to our insti- 
tutions. But they did not design even that to be 
absolute. They suught tolimit it—not bya king 
sustained by an house of peers, a body of he- 
reditary nobles, a bench of bishops—but by a 
fundamental and written law, embodying the 
great and eternal principles of private right and 
justice, established by authority of that very 
democratic power, and for the very purpose of 
imposing limitations upon itself. This funda- 
mental law they placed in the keeping, and 
made subject to the interpretation of an unarm- 
ed and powerless magistracy—a body of men 
without purse or sword, army, navy, or reve- 
nue; without either force or will; withno power 
but to decide upon laws established by others; 
no discretion, no faculty, no function but judg- 
ment. That same democratic power has sought 
heretofore to lift this body of magistracy above 
the reach, and place them out of fear of those 
other elements, which they are designed to curb 
and restrain. This is the outline of constitu- 
tional government, sustained by an independent 
judiciary. It isthe system of our fathers. It 
is the system which we will endeavor to show, 
that you are now called on to abandon. 

We have already given you the outline of the 
judicial system, as established by the new Con- 
stitution; and if we had not, we make no doubt 
you have examined and are acquainted with its 
leading features. In the discussion of the elec- 
tive principle as applied to the judiciary, in the 
particular mode in which the Convention have 
applied it, it is in reference to its bearing upon 
their independence, that we wish particularly to 
draw your attention. We cannot take a step in 
this inquiry without carefully considering, in 
the first place, the difference in the political 
functions, the nature of the duties to be dis- 
charged, by the legislative and judicial depart- 
ments of government. The Legislature repre- 
sents the collective will, and wields the collec- 
tive force of the community, expressed through 
a majority of its members. It is the communi- 
ty acting through agents of its own appointment, 
in the direction of its public affairs, the gui- 
dance of its public policy. It is like an indi- 
vidual managing his own estate, directing the 
investment of his funds, the cultivation of his 
lands, indeed exercising the fullest control over 
his own property, through his agent or attorney. 
Individuals have the right of self-government 





community into one great mass, without distinc- 


within fixed limits, in an equal degree with 
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communities. Indeed it was to secure this right 
that communities were formed. In both cases, 
the agent of the individual or the representa- 
tive of the community, is bound to obey and to 
execute the will of the principal in the one case, 
of the constituent in the other. But suppose 
the individual has a dispute with some other 
person, in relation to some right or property 
claimed by both. It becomes necessary to save 
the peace, and to adjust the question, to appoint 
an arbiter, and to appeal to a law binding upon 
both. Can it be conceived that this arbiter 
represents either of these parties, that he is the 
agent of either of than, bound to obey the in- 
structions of either or both? Is it not at once 
perceived that he represents a fixed law above 
them both, which he is to apply to the case, 
and that the nature of his office, and the ends of 
justice require that he should be independent 
of them both, fearless of them both, and respon- 
sible to neither. No man shall be judge in 
his own cause, is the maxim of eternal justice. 
No man shall appoint a judge responsible to and 
dependent upon himself, to settle his controver- 
sies, is a principle equally obvious. There are 
some things common to all, public, appertaining 
solely to the will of the community, and under 
their absolute control. These are to. be man- 
aged, regulated and controlled by agents whose 
duty it is to represent their will, their reason, 
nay, even their passions. To secure their obe- 
dience, and to establish the supremacy of the 
public will in public affairs, it has been found 
necessary that these agents should be chosen, 
and at short intervals, by the people themselves. 
‘This is legislation, representative legislation, 
the only safe basis of political liberty, by which 
we mean the right of the community to govern 
itself in relation to its general affairs. But 
there are things not common to all. There are 
personal and private rights, involving indi- 
vidual liberty and individual property, subject 
to invasion by the community, or by other in- 
dividuals. These are protected by the Consti- 
tution of the State, and by a system of fixed 
laws, defining those rights and appointing the 
remedies by which they are to be preserved and 
guarded even against the combined force of the 
whole community. This is civil liberty. The 
Legislature represent the community, reflect 
their will, obey their mandate. The judiciary 
represent the law, the fixed inflexible law, giv- 
ing to each man the same weight, the same 
measure. The nature of their office requires 
that'so far from consulting the will or obeying 
the instructions of any man or any number of 
men, they should have neither will nor discre- 
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tion of their own. It is their duty to study a 
rule, and to apply it with inflexible and un- 
swerving rigor, to weak and strong, to rich and 
poor, to the powerful and the defenceless. This 
is evidently the nature of their office, the char- 
acter of their duties. Should they not be in- 
dependent? Is it not clear that there is noth- 
ing representative in their character or func- 
tions? Is it not demonstrable; that so far from 
being subjected to the will of either government 
or people, they are the agents of a law intended 
to protect individuals against that very will,. 
against any will or any force in the universe. 
The importance of an independent judiciary, 

among any people hoping to enjoy the smallest 
portion of civil liberty, is admitted, we believe, 
by many of the friends of the new Constitution. 
They contend, however, that judges elected by 
the people, according to their plan, can and will 
be as independent of improper bias or influence 
as when appointed by the Governor and Senate. 
In our judgment, the new Constitution has 
changed the whole principle and character of 
the judicial institution, mistaken its nature and 
functions, prostrated its independence, destroy- 
ed its usefulness, and converted it into a mere 
supple engine of political intrigue, party pas- 
sion and violence, and individual oppression. 
The arrangement they have made is, in our 
judgment, the very worst imaginable. It is 
shaped in exact opposition to every principle 
upon which judicial independence and the sta- 
bility of jurisprudence have been heretofore sup- 
posed by wise and good men, and by many of 
the most distinguished members of the Conven- 
tion itself, to rest, They have made them in 
the first place representatives of the people, by 
direct election, and for short terms. They have 
made them district and not State officers, com- 
pelled to reside and administer justice among 
the people who choose them. They have made 
them re-eligihle, so that the hope of continu- 
ance in office, and the conseqent fear of what- 
ever power and influences, party or personal, 
may be able to promote or prevent a re-election, 
will be forever before their eyes. An institu- 
tion could not have been more perfectly shaped 
to subject the mind of the officer, to the passions 
and the will of others. In what will a Citcuit 
Judge or a Judge of the Court of Appeals, dif- 
fer from a member of Congress, or a member of 
the Legislature, save in the greater length of 
his term, and value of his office, which circum- 
stances will only render him the more intensely 
servile or obedient, if you prefer the term, to 
the influences which can retain him in it? He 
becomes a representative of the people, subject- 
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ed in the most intense degree to the will of the 
majority of his district, in the decision of pri- 
vate causes between man and man, involving 
the rights of person and property. Is this what 
you have heretofore meant by judicial inde- 
pendence? 

We are frequently met with the question, are 
notthe people capable of electing Judges? They 
elect the Governor and the Senate, who now ap- 
point the Judges; they elect members of Con- 
gress, who wield the purse of the nation, and 
make laws to bind an empire stretching from 
the Atlantic to the Pacific ocean; they elect the 
President of the United States, who commands 
the armies and navies of a republic, before whose 
dawning glories the meredian splendor of the 
Roman and the Greek grows pale; are they not 
competent, ‘capable to choose a Constable, a 
Clerk, a Scrivener, a Circuit Judge, or even so 
august a functionary as a Judge of the Court of 
Appeals? Are not these public officers? Are 
not the people supreme? Who should appoint 
the servants but the master? - These be the terms 
of flattery and of praise by which our dema- 
gogue reformers, with their short catechism, for- 
ever on their lips, would drown our voice, and 
bar us all access to your ear. Hear us, people 
of Kentucky, hear us at least, though you repu- 
diate our argument, and reject our prayer. When 
the haughty chief of the confederate Greeks 
drew his baton of office over the Athenian 
Themistocles, pressing his advice with patriot 
urgency—Strike, said the Athenian, presenting 
his shoulder to the blow, strike but hear me. 

We do not doubt, though the Convention do, 
your capacity to select suitable persons as Judg- 
es and Clerks. We would not have confined 
you by constitutional restriction to a particular 
profession in your choice of Judges, or sent you 
to the Court of Appeals for a certificate of qual- 
ifications for a Clerk. We would not have in- 
sulted your understanding by a constitutional 
presumption, that unless the Convention guided 
and restrained you, you would or might have 
sélected men to administer the law who had nev- 
er studied jurisprudence, or Clerks, to keep the 
records; who knew not how to make an entry, 
or to write their names. Learning and talents 
of any sort were of no use, unless the commu- 
nity, the people, were judges of them. It is the 
reputation, the public admiration, that follows 
great attainments and great genius, in any de- 
partment of social life, that makes men seek at- 
tainments, and that stimulates genius, Go into 
any community and seek the most profound law- 
yet, the ablest physician, the most erudite schol- 
ar, the orator who can rouse the understanding 
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jor stir the hearts of men, the people will tell 
you theman. Public opinion is the test of hu- 
man merit. What is fame but the breath of the 
people? To what does genius, learning, poetry, 
eloquence, art, look at last, save the immortal 
wreath which fame holds forth to crown their 
labors. Holding in simple verity all these opin- 
ions—looking to you as the sovereign aud mas- 
ter of our glorious country, which you are, and 
that same breath of yours, which we call fame, 
as the only hope which cheers us on “through 
life—we still urge it upon you to decline the 
power proffered you, and with manly candor 
which best becomes you and us, to give ear to 
our reasons. = 

It is not the capacity of the appointing pow- 
er which is the real subject of controversy. It 
is the effect. of that power, and the relation 
which it bears to the judiciary. In this argu- 
ment, by mutual concession, the independence 
of the judiciary isthe thing sought. When the 
Governor and Senate make the appointment un- 
der the old Constitution, their power over the 
officer is exhausted. They cannot remove him, 
they cannot re-appoint him—he holds his office 
during good behaviour—he has nothing to hope 
or fear from that source, whence he derived his 
commission. So far as his judgment is to be in- 
fluenced by them, according to the ordinary run 
of human motives, he is independent. The Gov- 
ernor is a single person, with himself a limited 


term of office. The Senate is a small body of 
men, With an equally limited term. So far as 
any influence which they might exercise over 
the court indirectly from their dignity or official 
station is concerned, it must soon expire. 3eing 


few in number, it is not likely that they would 
be before the Judge as suitors. At any fate, 


that is a difficulty which cannot be avoided by 


any mode of appointment, and is reduced infin- 
itely, as you reduce the number of persons con- 
cerned in the appointment. It is utterly impos- 
sible, but that a Judge must come, when elected 
in the district where he is to preside, to decide 


eauses between the friends that elected him, and 
‘the enemies who opposed him. 

If any other power than your own were con- 
cerned, we are confident that you. would per- 
ceive at once, under the arrangement of the Con- 
vention, that judicial independence was utterly 
prostrate at the foot of that power. You are 
the people, the sovereign, who, like the King, 
never dies, and like the King “can do no wrong.” 
You are not like the Governor and the Senate, 
representative officers, with short terms—you 
are eternal. Now suppose a monarch, (and 





there have been such, in the various experiments 
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of mankind in government.) clothed with your 
powers, but still supposed in the administra- 
tion of justice among his subjects, bound by 
certain laws, fixing and defining private rights 
of person and property. If he had the appoint- 
ment of these Judges, removable at his pleasure, 
do you not at once perceive that he could not 
only rule the State, but that he could come upon 
the person, into the bosom of the family, and 
upon the private estate of every subject in his 
dominion, through his agentand slave, the Judge? 
Has not history, English history with which we 
are best acquainted, demonstrated the truth of 
our proposition? Has nobody in Kentucky 
heard or read of the Star Chamber, or of Jef- 
freys? Suppose that, instead of removing him 
at pleasure, he had the power of appointing 
him for a limited term, but in case the Judge 
during this term pleased his master, he could 
re-appoint him, would not. the Judge, in such 
case, be equally the slave, of the appointing 
power—is there the abehiest difference? If the 
King could appoint daring good behavior—the 
question of good behavior to be tried by some 
other tribunal than himself—or for a limited 
term, the Judge not being again appointable, in 
either case the officer would be independent, 
and might be just if he willed it—at least he 
would be free from influence. Predicate the 
same state of things of an aristocratic .council, 
the Senate of Venice for instance, and you will 
instantly perceive, that you have made an ab- 
solute government. Take a democratic assem- 
bly—history furnishes examples of every sort— 
take the French Convention from 1792 to 1794, 
with its revolutionary tribunal, and you will see 
the principle fully exemplified. 

The organization of the reign of terror—the 
awful power of Robespierre and the Jacobinclub, 
bloody, boundless, murderous, wielding the guil- 
lotine, and levelling society with the axe, would 
have been incomplete without a dependent ju- 
diciary—a court appointed by the supreme dem- 
ocratic power, and removable at its pleasure. 
Tyranny, rapacious power, throughout all time, 
has felt its aims incomplete, until it has acquir- 
ed the absolute control of those tribunals which 
decide upon private rights, and administer law 
to the people. The effort of the new Constitu- 
tion, to fix the term of office, within which 
term, the advocates of that instrument contend 
the Judge to be independent, is a perfect delu- 
sion. If I appoint an agent for alimited time, 
with a salary upon which he is to furnish 
bread to his wife and children, with the power, 
at the end of that time, of re-appointing him, 
or putting another in his place—is he not, du- 
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ring that period, by the hope of continuance’ in 
his office, as much the slave of my pleasure and 
my will, as though I had the power of removal 
at any moment? It is evident, too evident for 
arnzument, that the Convention have prostrated 
the Judges at the foot of what they call the 
people, that is the majority, the ruling party or 
influences in the district where they are chosen. 
To make our view of this great subject perfectly 
intelligible, we must refer again to the natural 
distinctions betwed¢h the legislative and execu- 
tive, and the judicial functions. You are em- 
powered by your Constitutions, State and Na- 
tional, Constitutions established by your own 
authority, to elect your executive and legisla- 
tive officers, and they are re-eligible. They are 
your representatives, the slaves of your will, 
and they ought tobe so, They are made so by 
this feature of re-eligibility, a feature left out of 
the executive department, and in our judgment, 
improperly left out both in the old and thenew 
Constitution of Kentucky. 

“We will take our examples, for argument, from 
the highest of these functionaries, the President 
and the Congress of the United States. They 
are your representatives. Arethey not your ser- 
vants, the slaves of your will? Did you not de- 
sign to make themso? They ought to be so, 
They areso. Now look at the President of the 
United States, the highest public functionary in 
our judgmentiin this world. How.ishe appoint- 
ed? A party convention meets and nominates 
their candidate, upon certain avowed principles 
of public policy, to which he is pledged. An- 
other party convention meets, and upon opposite 
principles, nominates another candidate. The 
people choose between them. The majority de- 
cide the controversy, and the person elected rep- 
resents this majority. Do we object to this? 
Notsat all. The powers of this officer relate to 
public affairs, and they should be administered 
according to the public will, which cannot be 
gathered so fairly from any other source, as the 
voice of a majorty. Observe, though, how per- 
fectly he represents that majority. To execute 
their will, and carry out the system of measures 
and policy which they have decreed, it is neces- 
sary for him to appoint a number of officers sub- 
ordinate to himself. He appoints ministers, em- 
bassadors, consuls, &c., to conduct our foreign 
relations, Let any one who voted against him,. 
not of his party, opposed to his political views, 
we care not what his abilities, his learning, his 
reputation—let such an one apply for station or 
appointment under the government—will he get 
it? You know hecannot. Do we complain of 
this? Not in the least. No man has a right to 




































office. Offices were created for the publie good, 
not for the advantage of private individuals. If 


a political friend of the President be appointed | 


minister to France or England, who has a right 
to complain on the score of private injury, and 
what boots it to the public, so the duties be dis- 
charged. But when the queston is, whose land, 
6r house, or money is this? When a charge of 
treason or felony hangs over me, and my life or 
liberty is involved, these are private matters, to 
be devided by a fixed law, atid not according to 


the discretion or caprice of men or parties, of| 


President or people. 

Between the legislative, the representative | 
branches of government, and the judicial, there | 
is this ruling distinction. The first under the 
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| magistrate would be arbitrary. His own will, 
jand not thie precedent rule, would guide him. 
| This voluminousness, and apparent complica- 
tion of jurisprudence, is a necessary conse- 
quence of free institutions. 

In reply to all this reasoning of ours, our ad- 
versaries say, you have shown that the judicial 
power, if controlled by any other in the State, 
becomes the most formidable and oppressive. 
That under its exercise, when guided and con- 





trolled by any other authority than its own, 
power becomes absolute, and the rights, proper- 
ty and liberty of individuals, are left without 
security. 

How happens it, they say, that the Judges 


| With a power so formidable, left in their own 


instruction of the community should have the| hands independent and uncontrolled, do not 


most absolute discretion. 


They should be free | 
to choose according to circumstances, the course | 


themselves become absolute and despotic? In 
avoiding absolutism in other branches of gov- 


to be pursued. The latter is without any dis-| ernment, or in the people themselves, you are 


cretion at all. We beg leave to explain this 
distinction somewhat at large. There are per- 
sons among us who complain of the voluminous 





| piling the most absolute power in the hands of 


a magistracy which you seek to make irresponsi- 


| ble. Westate these objections to our own argu- 


and complicated nature of-®ur jurisprudence. | ment, with more force and fairness than any of 
They seem to regard it as the contrivance of! our adversaries with whom we have fallen in. 
lawyers, for the purpose of obscuring what’ In truth, they seem to know, or to have thought 
might be rendered plain, and ti:ereby making little of the matter. We do it of purpose, that 
themselves necessary to the community for thé | you may have the whole subject before you. We 
purpose of unravelling a labyrinth, which they | could not deceive you if we;would—we are very 
themselves have devised, and to which they | sure we would not deceive you if we could. We 



















alone hold the clue.* A voluminous body of | 
law is a part of the price of liberty. It may be 
an inconvenience, but a very little reflection 
will satisfy any one, that it is the absolutely 
necessary consequence of the first idea and prin- 
ciple of civil liberty. In a despotic govern- 
ment, the Judge, the creature of the prince, need 
not decide by any anterior rules. His decrees 
are but the arbitrary decisions of his master. 
They do not form a rule either for himself or fa- 
ture Judges in the administration, not of law, but 
of a capricious will in the settlement of disputes 
among men. In a free country, that is in a 
country where civil and personal rights are defin- 
ed, and where law is not anarbitrary decision of 
the magistrate, but a fixed rule which controls the 
Judge himself, law becomes a body of prece- 
dents. The rule which has been applied by 
previous judges must be pursued. It is not so 
important what the law is, as that it should be 
fixed. Certainty and stability are the great 
requisites in a jurisprudence for freemen. The 
successive decisions of . udges must be publish- 
ed and known, for the guidance of future Judges, 
that like law may be administered in like cases, 
that the course of justice may be uniform.— 





Were it otherwise, the power of the judicial 


reserve for our next number the consideration of 
those circumstances, in the nature of the judicial 
office, which make it the safest of all the depos- 
itories of power, when left free from fear or fa- 
vor, and the most dangerous and terrible if con- 
trolled by other powers than its own. 
oe 
hired second article from the pen of “A Citi- 

zen” is offered to our readers to-day. We hailed 
this writer, in our opening number, as worthy 
to lead the charge. We owe an apology tu him 
and the public, for making our poor speculations 
the leader of the Old Guard. He signs himself 
“A Citizen,” but in this conflict he proves him- 
self a soldier: He has opened his second par- 
allel, and approaches the fortress to be stormed 
according to the true principles of the military 
art. His batteries are not yet opened, but his 
approaches are made with the most exquisite 
skill. We beg our readers to note and treasure 
the gradual development of the ideas of this 
most remarkable writer. We have necessarily 
been compelled in our address to the people, te 
touch some of the topics handled by the citizen, 
The loose manner of our argument, compared 
with the deadly precision of his, make us half 
ashamed of ourselves, If jealousy, or the de- 
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one 
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we 


sire of personal distinction could enter into our 
souls, at a crisis like this, we would, from fear 
of comparison, exclude “A Citizen” from our 
columns. But in this mighty argument, this 
great strife, we have lost sight of ourselves, and 
beckon, oh how anxiously do we beckon; to all 
the genius of Kentucky to strike in the might- 
iest cause that ever roused the intellect or ani- 
mated the exertions of any man. 





THE NEW CONSTITUTION, No, 2. 
Developement of the idea of irresponsible power— 

Effects of theoretic changes—Necessity of seme 

connected theory in every Constitution— W hat 

was expected of the Convention—Total failure— 

False professions—Aristocratical principles. 

If a single individual were permitted by any 
community to make all its laws, and then to de- 
termine the sense of those Jaws, and still further 
to carty them into practical effect, in the sense 
he might give them; it is obvious that the whole 
community would be at the mercy of this indi- 
vidual. This is unlimited despotism. Bot it is 
equally obvious, that if the whole community, 
as amass, were to act in the same manner the 
single individual is supposed to do, and were 
to bring its whole collective force, to bear, in 
succession upon every separate individual in it; 
all against cach—making laws, deciding their 
sense, and then executing that sense, according 
to the uncontroled and present notion or pas- 
sion of the mass: in this case, also, every indi- 
vidual is at the merey, not of another particular 
individual, but of the whole mass. This, also, 
is unlimited despotism. Nor does it alter the 
case at all, to call it pure democracy. In both 
cases, it is all power, and irresponsible power, 
in thesame hands. This is despotism—no mat- 
ter whether the actual sovereign be one man, or 
all the men. There lies, therefore, an insupera- 
ble objection, in the very nature of the case, 
against these extreme forms of government. They 
are of necessity, tyrannical. They afford no se- 
«curiay to individuals. The chief difference be- 
tween them is, that in ore case, only one isa 
tyrant—while in the other, all may be tyrants in 
turn. In both cases, the theory is perfectly 
clear; in the former, all power in one man; in 
the latter, all power in all men. In both cases 
this fundamental idea must control the whole 
administration of all public affairs; and in 
both, ponerse liberty aid security, must depend 
entirely on the temper that may happen to dis- 
tinguish the tyrant man, or the tyrant mass. 
Any approach towards either of these forms of 

overnment, is an approach towards tyranny 
in the State, and oppression and suffering on 
the part of individuals 

If we will, again, suppose the individual, 
clothed with all power, and called a despot—or 
the community exercising all power, and called 
a democracy—to submit to certain limitations 
of that power, we shall immediately perceive, 
how sure, and how great are the effects which 
flow from the slightest modification of the great 
and fundamental theory of its organization. In 
perceiving this, we also see how great is the 
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theory in every organization, and how indispen- 
sable it is, to adhere to it; and theréfore, how 
utterly destructive the want of this in the new 
Constitution must be. Let us suppose that the 
despot, with unlimited powers, agrees to have 
his laws written down, and promulgated, and 
obliges himself to abide by them until he alters 
them, by other written and promulgated laws. 
This is avery slight concession, in appearance— 
for it still leaves him the whole power to make 
and change laws athis pleasure. but pice on? & 
itis a change so great, as to change essentially 
the character of the government. Take anoth- 
er, and apparently a small step, in the same di- 
réction—and let the despot agree to have his 
laws made, not by himself personally, but by 
some council, or Senate, who are, however mere- 
ly his agents, appointed by himself, and acting 
by his directions! Practically, it has been prov- 
ed by constant experience, that this exerts a new 
power in the government, and most essentially 
changes it. Then divide this council or Senate 
into two houses—and still retain in the des- 
ot the absolute veto—and call him despot still, 
if you please. In effect, you have changed the 
despotism into a limited monarchy, and intro- 
duced the first elements of constitutional free- 
dom. Now turn to his power over the interpre- 
tation of laws, and instead of allowing him to 
determine their sense himself, let him agree to 
appoint agents to decide on their sense; agents, 
however, appointed by him, and wholly subject 
tohim. Small as this change may pe to be, 
we know, by all experience, that in the common 
affairs of men, it practically and immensely 
alters the nature of the government. Carry 
the change one step further, and let these judi- 
cial agents—juages as we call them—be more or 
less independent of the despot. The inevitable 
result, as we all clearly see, is a practical rev- 
olution in the whole order of society—and cer- 
tain and immense modification of the govern- 
ment. It isto this point, the British govern- 
ment has come. A despotism—limited in its 
progress, by slight changes, one after another 
in the legislative and jndicial departments, till it 
has become, first a limited, and then a constitu- 
tional monarchy. Suppose one more change— 
and that the sovereign will agree to such modi- 
fications in the executive department, as have 
occurred, by little and little, in the other two 
departments; first, an executive authority, sepa- 
rate from himself—though wholly dependent on 
him—then one, separate and more or less inde- 
legen of him. The immediate effect would 
e, that the monarchy would become a Com- 
monwealth; the very idea of the government be 
wholly changed, and the sovereignty pass from 
the single person-into the community. It would 
be easy to trace analagous changes, in a pure 
democracy, till it also would terminate in a re- 
public. In both instances, showing at eve 
step, how the theory which underlays the par- 
ticular form of government, is necessarily modi- 
fied by every change; and illustrating, at the 
same time, two truths, both of supreme impor- 
tance: (1) That there must necesarily be, under 
every form of government, that any one caa 
perfectly comprehend, or faithfully administer, 





necessity of some connected and fundamental 


some sy any and connected theory; and (2) 
that the force of this ruling idea is so great, 
























































































that the slightest apparent changes in regard to 
it, Will manifest themselves, in results of the 
greatest. practical importance. The inevitable 
inference is, that a Constitution constructed up- 
on principles so heterogeneous, as to be incapa- 
ble of reduction to any connected theory what- 
ever, is, in every scientifie point of view, an 
absurdity—and must, in its practical adminis- 
tration, produce results neither expected nor de- 
signed, which must be considerable, and may 
be most disastrous. The question is, will a 
free people, by their own act, deliberately place 
themselves underthe guidance of a Constitution 
of this deseription, which is virtually unaltera- 
ble? Will they reject a far better constitution, 
under which they have been prosperous and 
happy for so long a period, ok, amidst so ma- 
ny convulsions around them—and renounce the 
power to make a Constitution better than either 
the old one or the new; in order to bind th vin- 
selves hand and fvot forever, under a férm of gov- 
ernment, of which the yery least that can be said 
is, that they who made it, may be defied to 
prove, with any tolerable probability, that its 
operation and effects will not be eminently bad. 

There is a very manifest distinction between 
the State itself, and the particular form of gov- 
ernment, that may, at any time, exist in it—be- 
tween the community and the Constitution. 
In the same manner, the difference is obvious, 
between the whole mass of power residing in 
the sovereign, whoever that sovereign may .be; 
and the ordinary and necessary portion of that 
power, committed to any government, for the 
conduct of the common affairs of men. Vast as 
the sum total of all power residing in the sov- 
ereign may be—it is capable of being completely 
distinguished and exhausted by a very few defi- 
nitions and distinctions. Great as the apparent 
variety amongst human governments has been, 
they may all be classed under a very few general 
heads. Fiercely as men have contended about 
the true source of all power, the question ad- 
mits of but two answers: it is inherently in the 
government—or, it is in the people. We in 
America, have long ago arrived at final con- 
clusions, on all these subjects; so that the work 
of the Convention, was one that lay in ae oe 
atively narrow bounds, and over a tract that had 
been often and carefully explored. No body 
wanted them to set up a monarchy, an oligarchy, 
or a democracy.. Every body wanted them to 
establisha Representative Republic. _Thatisthe 
only form ot government that has existed in the 
United States for three quarters of a century. 
Surely it is time its great principles were under- 
stood; and it was asking little of the Conven- 
tion, to desire that those principles alone should 
be ingrafted into the Constitution—that they 
should be so arranged as to be perfectly clear 
in themselves, and that they should be so modifi- 
ed as to be consistent with each other. Yet it is 
exactly upon these points, that the Convention 
has failed, most of all. Principles essentially 
oligarchic, and others essentially democratic, 
supplant, in the new Constitution, some of the 
established principles of a Representative Re- 
public, Principles inconsistent with each oth- 
er, stand face to face, in the same organic law. 
Principles hitherto received as clear, in asettled 
manner of application, are so arranged and ap- 
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| plied, as to cover them with obscurity, o1 bring 
them into doubt. 
Let me illustrate by a few examples. The 


Convention avows in its Address to the People, 
printed along with the new Constitution, that it 
had acted steadily on the principle of increasing 
“popular privileges,” and had really done so, 
to agreat extent. Here is designed to be a state- 
ment of a great principle—a ruling idea in the 
new Constitution. Iwill not stop now either 
to discuss the principle, or criticise the phrase- 
ology. Let us suppose both to be unexceptiona- 
ble. Then we are to understand that the new 
Constitution is arranged in the sense of this 
leading idea—“the advancement of popular 
privileges.” It is meant to he a Constitution 
under which the utmost amount of power and 
control, consistent with the nature of represen- 
tative government, shall be exercised by the 
people themselves. This broad light is to be 
carried aloft, amidst all the operations of the gov- 
ernment—and by it all doubtful definitions are 
to be cleared up. This is perfectly comprehen- 
sible. Now upon looking into this instrument, 
thus defined and described, officially, by those 
who made it, we find such provisions as these: 
(1) The most essential and fundamental power 
of all sovereignty—the most thorough and in- 
destructible of all “popular privileges’”’—that, 
namely, “to alter, reform, or abolish their gov- 
ernment, in such manner as they may think 
proper’—is placed almost totally out of the 
reach of the people, by any peaceable means. 
Seven years off—twice as far off, as under the 
old Constitution—further off than ever before in 
any free country—out of sight of all the prin- 
ciples of the Convention party, and all the prom- 
ises of the Convention itself—settled upon ideas 
intensely oligarchic—this ‘‘inalienable and in- 
defeasible right’’—of the people to amend, much 
less to abolish their ‘government—stands, like 
what the lawyers call a contingent remainder— 
doubtful in itself, and still more doubtful if it 
ever can be enjoyed. That old doctrine of the 
Pharisees—‘‘the (st of the people’”’—was never 
more vitally embodied, than in the Article XII, 
on the mode of revising this most popular of all 
Constitutions! (2) The right to make laws, the 
next most clear, necessary, and invaluable right 
to any people—and the most absolutely ele- 
mental and distinctive function of every free 
people—is limited, bound up, and for most 
of the time, abolished, in this freest and most 
popular of all Republican Constitutions! Arti- 
cle II, on the Legislative Department, if preg- 
nant with any one ruling idea at all—is preg- 
nant with the great oligarchic idea—that the 
people cannot be pats gat the free exercise, 
even of the powers vested in them by the Con- 
stitution, and most especially, not with the pow- 
er of freely legislating, by their Represéntatives. 
Under the freest and most popular of all Con- 
stitutions—the people shall have liberty to exer- 
cise the right of suffrage just half as often as 
they had before, upon the whole question of 
making laws; and their Representatives, when 
elected, shail have power to meet and he ooo 





them, only for a few days, every second year! 
In one word, this solemn and official pledge 
about the “advancement of popular privileges” 
—this great light shining over the new Consti- 
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tution—this fundamental and enlarged concep- | 





George W. Williams, Esq., from the commit- 


tion, as the basis of the whole work, when | tee appointed to report an address to the peo- 


sought for in the work itself, turns out to be:| 
(1) Immense and unprecedented restrictions 
on the power of the people to make any change 
in the government; (2) Vast, dangerous and | 
ignominious curtailments of the power of the | 
people, to exercise the most important of| 
their functions under the government! Two! 
fundamental oligarchic ideas, supplanting the 
true principles of republican government, in the | 
most clear and vital parts of public freedom, in | 
a Constitution, which boasts that the “advance- 
ment of popular privileges.” was its great de- 
sign, and its grand conception ! : 

Whatever men may be disposed to think of 
the candor of the Convention, in makingsuch pro- 
fessions, and then making such a Constitution; or 
whatever doubt may arise, as to its capacity to 
make a Constitution worthy of a free people; 
this at least is certain—that however popular 
and liberal the Constitution itself may be, in 
other parts, it is utterly anti-republican and 
aristocratical in those very features of it, which, 
above all others, required to be settled upon free 
and popular principles. The more popular it 
may be in other parts, the more complete is the 
illustration and proof, that there is in it, and un- 
derneath it, no general principle at. all.-. An ob- 
jection, in my opinion, fatal to it, both practi- 
cally and theoretically; the very objection, I 
have been explaining and enforcing against it, 
as the first great reason why the people should 
reject it. The separate value of the contradic- 
tory principles introduced into in it, will be 
considered afterwards. 

A CITIZEN. 





We publish, to-day, the original scheme of 
reform as set forth by the signers of the pro- 
posed change in the Constitution of Kentucky. 
We have no doubt that this paper had great in- 
fluence upon the people of this State in their 
vote for the Convention. We publish it that 
they may compare the promise with the per- 
formance. They have seen, and will continue 
to see, in our various articles, that, in our judg- 
ment, they have broken the promise to our hope. 
Unlike the juggling fiends of Macbeth, they 
have not even ‘‘keptit to the ear.” We do not 
design to make up our paper with extracts. But 
this article is of so much importance, and being 
out-of print, we have thought it would not be 
unacceptable to our readers, to have before them 
the original plan of reform. 





At a meeting of the friends or a Convention, 
held pursuant to notice, in the Representatives’ 
Hall, in Frankfort, on Thursday evening, the 
17th of February, 1848—the meeting was call- 
ed. to order by J. S. Bartow, Esq., when the 
Hon. Joun L. Herm was unanimously called to 
the chair, and J. S. Bartow and Wits G. 


ple of Kentucky, made the following report, 
| which was adopted, to-wit: 


TO THE PEOPLE OF KENTUCKY. 
By an act of the Legislature, the question or 


| the propriety of calling a Convention to amend 
| the constitution of the State, has been fairly 
; submitted; and by a decided vote, you have 
|rendered your sovereign verdict against the 
present Constitution. The number of qualified 
voters in the State was reported to be 136,945, 
} and of that number, 92,950 voted for calling a 


. 


Convention. 
By the Constitution, the question has to be 


submitted again, and in obedience to its pro- 


visions, alaw has been passed for that purpose. 
Once more you will be called upon to vote for a 
Convention. We feel an abiding confidence 
that your verdict will be thesame, and we deem 
it but right to present, as friends of a Conven- 
tion, assembled from all parts of the State, 
our views on the several changes contemplated. 
To this end, we re-assert and adopt the ad- - 
dress of the, members of the Legislature of 
1846-7, in substance. 
LEGISLATIVE DEPARTMENT. 

The right of suffrage, and the right to fair and 
equal representation, are regarded as of the 
invaluable rights of freemen. The rule by 
which those rights are secured should be clearly 
defined and easy to be understood. Divided 
as the State is, into separate communities, de- 
fined by the boundaries of counties, it is a prin- 
ciple which should not be lost sight of, that 
each community, as near as practicable, should 
have a representation apportioned according to 
its population. The present Constitution di- 
rects the observance of two principles in the 
apportionment of representation. One is popu- 
lation; the other, the disposition of adjacent 
residuums. In practice, those principles are 
not unfrequently found to conflict, and assume 
antagonistical positions. It is conceded by 
those who have been engaged in forming thie 
details of an apportionment bill, that it is im- 
practicable, at this day, to arrange an appor- 
tionment bill in strict conformity with the Con- 
stitution. We frequently see in them strongly 
marked traces of party struggling for power. 
Should the right to be fairly represented in the 
councils of the State be subject to the conflict 
of party? Should it not be considered as among 
the unalienable rights of the citizen? In ap- 
portioning the Senatorial representation, we 
sometimes see, by a geographical disposition or 
the transposition of the numbers of districts, 
somé counties thrown in a position where they 
are denied the right of suffrage more than once 
in seven years in their Senatorial representa- 
tion. In fact under such’ circumstances, they 
have no Senator of their own choice for three 
years. ‘To place any portion of the community 
in a position to be represented by one not of 
their own-choice, but by legislative enactment, 
is at war with our notions of a representative 
government. While some will be disfranchised 
of their rights, others by the same bill, will get 
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a position that allows them to vote two years 




















































































sencemsirely: and a caunty with a population 
enough only to demand ane representative in 
the popular branch of the Legislature, may have 
two Senators on the floor at the same time, re- 
siding within her borders. That a community 
should be taxed its due proportion for the sup- 
rt of the Government, and at the same time 
enied a voice in an important branch of the 
tax laying department, is contrary to the genius 
of our government. Is it right that it should 
beso? If it is not, and the exercise of such a 
power is allowed by the Constitution, or by a 
fair interpretation of its provisions when ap- 
plied to the facts presented as the data of rep- 
resentation, such a result is made unavoidable— 
does not experience point out the necessity of 
such a change? We think that once in two 
years will be often enough for the Legislature 
to convene. This will save much on the score 
of economy; and our code of laws will not be 
subject to such continual changes—changes so 
oa as often to baffle the research of the 
skillful lawyer and the learned judge. 
EXECUTIVE DEPARTMENT. 
The history of our State fully attests the great 
contrariety of opinions existing among men of 
equal talents and purity of purpose, in regard 
to the true meaning of the Constitution, in the 
arrangement of the succession upon the death, 
resignation or removal of the Governor. The 
following questions have been made and sug- 
gested: Does the Lieutenant Governor pase 
the place for the remainder of the term, in case 
of the removal of the Governor by death or 
otherwise? In case of the death or removal of 
both, does the Speaker of the Senate, irrespec- 
tive of the time fe has to serve in the Senate, 
become acting Governor of the State for the re- 
mainder of the gubernatorial term, or for the 
remainder of the senatorial term? If the Speak- 
er of the Senate become invested with executive 
wers during the gubernatorial term, why 
should he not, under the same clause of the 
Constitution, remain Speaker of the Senate du 
ring the remainder of the Lieutenant Governor’s 
term of service? Does the Speaker of the Senate 
hold that office during the remainder of the Lieu- 
tenant Governor’s term, or for a single session 
of the Senate, or the remainder of his senatorial 
term? Does the elevation to the Speaker’s chair 
confer upon the Senator the right only of giv- 
ing the casting vote, or does he vote as Senator 
only? Is his seat as Senator vacated? The 
questions pertaining to the Speaker of the 
Senate, have been variously settled according 
to the political Lag, wagon of the Senate for 
the time being. In the event of the removal of 
of the Governor and. Lieutenant Governor. by 
death or otherwise, it is the duty of the Secreta- 
ry of State to convene the Senate for the purpose 
of choosing a Speaker, who, when chosen, be- 
comes the acting Governor of the state. May 
not the policy of creating contingent remainders 
in office be well questioned? On the happening 
of the contingency just mentioned, the Senate 
is confined to a choice of one of thirty eight of 
the citizens of the State. That choice may fall 
upon one whose personal vanity had never for 
a moment prompted hin to indulge the thought 
of being called upon to exercise supreme execu- 
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Powers have been claimed for the supreme 
executive, which, if they exist in fact. place the 
whole executive corps under the control of the 
executive will. If such powers do exist, is it 
not time the people had set about to find a cor- 
rective? If they do not exist, and there is a 
reasonable pretext for their exercise, does it not 
become our duty now to put so important a 

uestion olpat To bring the executive into 
requent collision with the settled practice of 
the country, cannot fail to weaken the affection 
of the people for the highest functionary of the 
Government. The exercise of such a be can- 
not fail to bring up the qpestion of the rightful 
exercise of powers by officers, claiming to be 
officers de facto and de jure. To the virtue and 
intelligence. of our citizens may be attributed 
their forbearance in the settlement of those great 
questions. In other countries, less causes of dis- 
turbance have produced revolution and blood- 
shed. 

THE SHERIFFS. 


Whatever may be the the mode of appoint- 
ment adopted, we are decidedly of opinion that 
the appointment ought to be direct, and made 
with reference to the fitness and the qualifica- 
tion of the incumbent to discharge the duties of 
the office. The office of Sheriff, conferred as at 
present, upon persons acknowledged to be incom- 
petent, places that office in market, and it is 
openly purchased at large sums—a scene which, 
in former times, would have shocked the moral 
sense of the community. 

THE JUDICIARY DEPARTMENT. 

Whilst we are in favor of such mode of ap- 
pointment of Judges, as will strictly preserve 
the independence of the judiciary, and opposed 
to any mode, which would he calculated to 
weaken or destroy the independence of that de- 
partment, we hold that the members of the 
courts should be amenable to a practical respon- 
sibility. We are dicidedly in favor of limitin 
the time a Judge shall hold his office. Goo 
behavior for a limited term of years should be 
the tenure of judicial station. 

THE CLERKS. 

Whatever mode of appointment may be adopt- 
ed, whether at the hands of the people, or by 
the Judges we think there should be a limit to 
their term of service, and that no person should 
be eligible unless at the time of his choice, he 
has a certificate of his qualifications from some 
competent tribunal. e appeal to the whole 
community to attest whether experience has not 
proven that clerkships have been regarded as 
the vested rights of the incumbents, and are 
they not frequently sold and transferred as 
property, or transmitted by father to son as an 
inheritance? Has not that office been founda 
convenient patrimonial portion, to be disposed 
of by a father whose good fortune it was to wear 
the judicial robe? But still worse, the value 
and permanency of the office makes it worth a 
price; and such offices have been and will be a 
subject of barter and sale. 


THE COUNTY COURTS. 
If experience has not pointed out the neéessi- 
ty of a change in our County Court system, then 





tive powers. 





we despair of proving anything by experience 
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We think the mode of selecting Justices should 
be changed; their term of service should be 
limited; townships or districts should ‘be de- 
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United States were adopted as amendments. 


The importance of those amendments escaped 
the attention and observation of men who had 


fined, within which Justices should reside or eae hearts and wise heads—constituting a 


forfeit their offices. 
SLAVERY. 

We disclaim the intention, and state.that we 
are not influenced by a desire to disturb the 
present relations which exist between master 
and slave; and we expressly disavow any con- 
nexion with any party whose purpose it is to 
agitate that question. 

MODE OF REVISING THE CONSTITUTION, 

By the 9th article of the present Constitu- 
tion, the whole instrument must besubmitted to 
make the most unimportant amendment. We 
think, rather than put the whole machinery and 
form of government to hazard for the purpose 
of correcting an isolated error, it would be better 
to submit a single proposition for amendment to 
the consideration, first, of the Legislature, and 
then of the people, under such restrictions as 
shall be advisable and safe. Publie opinion 
may then be consulted upon a single proposi- 
tion, without the danger of combinations on 
other. subjects. 

STATE LIABILITIES. 

We think there should be fixed a constitution- 
al limit on the power of the Legislature to cre- 
ate debts against the State. 

THE NEW CONSTITUTION TO BE SUBMITTED. 


The power and right of the members of the 
Convention to submit the new Constitution, 
when formed, to the people for their ratification, 
we consider now a settled question. To the 

ropriety of that course, the Convention men 
have everywhere pledged themselves, and this 
may now be considered as their settled policy. 


SACRED RIGHTS TO BE HELD INVIOLABLE. 

The right to worship God according to the 
dictates of our own conscience; the right of 
suffrage; the right of trial by jury; the privi- 
lege of habeas corpus; contracts to be held invio- 
lable and unimpaired; vested rights in private 
property and, corporations to be preserved. 
eare aware that our position is such as to 
draw down upon us the denunciations of many; 
some from interested motives; others, of great 
purity of intention, who think it best to let 
things alone. The epithet of experimenters and 
innovators upon long established and a much 
cherished form of government will be applied 
by many. To those denunciations we answer, 
we have implicit confidence in the capacity of 
the people for self-government, We think the 
overnment can be made more popular in its 
‘orm without detriment to the public interest. 
The government belongs to the people, and so 
should its offices. The chances for obtaining 
them should be equal. Merit, and not money, 
ought to place men in office. If, for a moment, 
the government is thrown from its basis, it is 
sustained while suspended by the sovereign 
arm. If the people put themselves in the 
wrong, they will, if permitted, soon put them- 
selves in the right. e have examples before 
us worthy of imitation. Some of the most in- 


ody over whose deliberations presided one 
whose memory is embalmed in the affections of a 
grateful people. The practical operations of 
the government disclosed the necessity. of those 
amendments, and it has not been thought political 
sacrilege to touch the work of that body of pure 
men. The first Constitution formed in Ken- 
tucky was permitted to remain but eight years. 
Surely then; the worthy sages who framed that 
constitution, if they could be awakened from 
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George W. Williams, 
Willis G. Hughes, 
John 8. Barlow, 
John L. Helm, 

8. S. English, 
Thomas Metcalfe,* 
W. J. Graves,* 

N. E. Wright, 

Jas. H. G. Bush, 
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John D. McClure,* 
Robt. M. Carlisle, 
D. R. Haggard, 

A. W. Hamilton, 
D. P. White, 
James F. Wilson, 
John M. Elliott, 


the dead, could not complain of the act of the 
present generation who have. permitted their 
work to remain unaltered near 
Aided by the experience of two 

i, far in the rear of our fathers in vir- 
tue and intelligence, if we cannot make some 
improvement in their ‘work. 


alf a century. 
enerations, 


William N. Marshall, 
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R. H. Hanson, S. F. Swope, 
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Stanley Young, Henry Leuba,* 
Cyrus Turner, Peter Ireland, 
Eli Bozarth, Samnel Woosley, 
John J. Thomas, J. 8. Judd, 
James R. Hawkins, C. Dohoney, 

J. T, Quarles. 
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y express our views. 
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We publish, below, the report of a meeting 
and certain resolutions adopted thereat, in the 
Capitol, by the friends of constitutionial liberty, 
as already secured. We invoke the attention, 
the earnest attention, of our readers to these 
proceedings. We were present, and the report 
is imperfect. On that occasion, after Mr. Chil- 
ton Allan had finished a great, a truly great ar- 
gument, on the new Constitution, Mr. Garrett 
Davis was called, by acclamation, to address 
the large assembly. This gentleman, forever 
distinguished by his refusal to sign the Consti- 
tution, responded to the call. He spoke but a 
few minutes, but his tone, his temper, his man- 
ner, combined with the daring magnanimity of 
the position he has assumed, in relation to the 
Convention, of which he was himself a mem- 
ber, sent a thrill like the shock of an electric 
battery through the house. He was followed 
by John L. Helm, Lieutenant Governor of the 
State. This gentleman was the draftsman of 
the original plan of reform which we publish 
to-day. He is now the indomitable -leader of 
the opposition to the new Constitution in the 
Legislature. He has made a speech in the Sen- 
ate, of the merits of which, we now decline to 
say any thing. It was thorough, scorching. It 
swept the new Constitution from top totoe. It 
penetrated, serutinized every limb, branch, and 
fibre of the whole instrumeut. We will publish 
this great speech in an extra number of the Old 


Guard. Mr. Helm offered the resolutions, as re- | 


ported, and iutroduted them by a speech which 
marked his boldness and determination in rela- 
tion to the question pending before the people. 
It was indeed most gallant and daring. 

We say to our readers and friends, that all 
that is necessary to defeat the new Constitution 
1s courage. We see not one man in ten whois in 
favor of it. The great leaders of the Conven- 
tion itself, were opposed to its most prominent 
features. The infernal thing has really no 
friends. Yet it is universally supposed to be 
popular. The people—oh the people, whose 
settled and often expressed opinions in relation to 
the gfeat principles of constitutional law are in 
decided opposition to the entire scheme present- 
ed, are still supposed to be in favor of it. Eve- 
ry individual almost, detests this instrument, 
yet many, very many, speak of opposition as 
fruitless, because the people are forit. The 
people has become an abstract idea. Or rather 
some people seem to think that because you, the 
people of Kentucky, are offered the glorious priv- 
ilege of electing Clerks and Constables, that you 
are willing to sap, to overthrow the foundations 
of that republican system under which yon have 
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lived and flourished, aud which you have sus- 
tained with so much firmness, and cherished 
with so much pride. 

To the opponents of the new Constitution—to 
the friends of constitutional liberty—to the 
anti-radical—anti-jacobin, really conservative 
and republican party in Kentucky, we say come 
to the rescue. Come up to Frankfort in all your 
strength. Notas abody of delegates, but the 
original sovereigns, the people themselves.— 
Come up, and speak forth your resistance to 
this great and thorough revolution attempting 
in your institutions. The Convention itself 
was evidently formed ‘against the settled voice 
of Kentucky. Who can believe that, according 
to her @ilm, and settled, and undisturbed judg- 
ment, James Guthrie, with a party of dema- 
gogues at his back, would have been appointed 
to remodel our fundamental law? Who can 
believe that if the democratic party alone had 
been consulted, they would have chosen such a 
leader or framed such an instrument. No body 
likes:it. Yet they say it willcarry. It cannot 
be adopted unless panic, fear, dastard fear para- 
lyze the energies of a great people. Kentucky 
has not been in the habit of taking counsel from 
fear in peace orwar. Will she now “revoke to 
every suit she has heretofore led?’ Come up 
friends of law and social order, of conservatism 
and liberty—come up on the the 22d of Febru- 
ary, and we will present a front, a countenance 
that will show whu the people really are. 

At a meeting of the friends of constitutional 
liberty, from all parts of the State, held Febru- 
ary 7th, 1850, in the Representatives’ Hall, Major 
W. K. Wax, of Harrison, was unanimously 
called tothe Chair. Mr. Tuos. F. Marsiatt, of 
Woodford, and James O’Hara, of Grant, were 
appointed Secretaries. 

Joun L. Heim, Lieutenant Governor of the 
State, offered the following resolutions: 

Resolved, That in the judgment of this meet- 
ing, the new Constitution submitted for the 
sanction of the people in May, involves princi- 
ples fatal to what the people of Kentucky have 
neretofore considered as the foundation of their 

eculiar structure of civil liberty, and they deem 
it of the utmost importance to offer an organized 
and distinct resistance toits adoption. To this 
end, tad on and wie upon the friends of 
Constitutional liberty, as heretofore understood, 
in all the counties in the Commonwealth, to as- 
semble in a general council to be held in Frank- 
fort, on the 22d inst., to consult upon and or- 
ganize the opposition. 

Resolved, That the proceedings of this meet- 
ing be published in the Frankfort Common- 
wealth, Louisville Journal, Louisville Courier, 
Lexington Observer, Lexingfon Atlas, Kentucky 





































































Statesman, and that editors throughout the State, 
are respectfully requested to insert it. 
he question was taken on the resolutions, 
and they were unanimously adopted. 
WILLIAM K. WALL, Chairman. 
Tuos. F. Marsa, 


ecretaries. 
James O’Hara, t Secre 





CHAS. A. WICKLIFFE AGAIN. 

We extracted largely, in our last number, from 
the celebrated speech of this gentleman, deliv- 
ered in the Senate in 1838, upon the proposition 
to calla convention. We recur to it again to- 
day. Itis indeed an ever welling fountain of 
argument in support of our positions. It is an 
arsenal of all weapons, with which we wish to 
arm ourselves inthis conflict. We frequently 
hear in Kentucky the cry, other States are mak- 
ing their Judges elective, we are in the rear of 
the American democracy. The people are go- 
ing ahead every where. Self-government. is 
extending itself through every branch and de- 
partment of political administration. Mr. Wick- 
liffe, in the extract given below, enumerates and 
examines those States in whose constitutions the 
judiciary are made elective. His remarks are 
worthy of eternal commemoration. Hear him 
again: 
“Has the member from Green given himself 
the trouble to look into the Constitutions of the 
several States, to learn how many of them pro- 
vide for a periodical elective judiciary? Has he 
estimated the faith and credit given by enlight- 
ened jurists, to the decisions of such judges? I 
have examined for myself, and have ascertain- 
ed that out of twentyjfour Constitutions, (I have 
not had access to the Constitutions of our two 
illegitimate sisters, Arkansas and Michigan,) 
eight, viz: Vermont, Rhode Island, New Jersey, 
Georgia, Ohio, Indiana and Mississippi provide 
for the election of Judges periodically. Did 
the member ever hear or read, where the opin- 
ions and judicial decisions of any of the courts 
of these States were read or cited as authority 
by any respectable lawyer or court, in any State 
where the judiciary were made independent by 
the organic law of the State? Behold the pros- 
titution of the whole judicial corps in the State 
of Georgia, in the war of plunder “eee by the 
Legislature, upon the property and rights of the 
defenceless savage. Judges decided in obedience 
to the rash and cruel edicts of a partizau Legis- 
lature, and were elected, pledged to consum- 
mate the wrongs which State avarice had con- 
ceived. 


“Tf the gentleman wishes a sample of the 


workings of an elective judiciary, 1 invite his 
attention to the recent and bloody history of 
Mississippi. Judge Lynch has reigned in that 
State unawed by the authority of law, and un- 
checked by the power of an elective judiciary.” 





We extract from the Daily Commonwealth 
the following portion of the Legislative pro- 
ceedings of Tuesday. 
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Mr. R. F. BAIRD presented the petition of 
sundry citizens of Christian county, and moved 
that the petition be received and referred to the 
committee on the Judiciary. 

(This petition represents that the Convention 
has arrogantly assumed all power that belongs 
to the people, and that. said Convention did ille- 
gally and unconstitutionally appropriate the 
public money. to theirown use. The petitioners 
therefore pray the General Assembly to pass a 
law prohibiting any moneys being drawn from 
the Public Treasury to defray the expenses of 
the Convention, when re-assembled in June 


next. | 

Mr. WICKLIFFE called for a division of the . 
question. 
The question beirig first upon the reception of 
the petition— 
Mr. D. H. HARRISON said that in justice to 
himself and colleague, he would state that this 
petition had been forwarded to him, with an en- 
closure to the Editors of the ‘“‘Old Guard,” re- 
questing said Editors to hand.the petition to 
some gentleman who would present it to the 
House. Neither his colleague nor himself had 
been requested to present the petition, and he 
(Mr. H.) had therefore delivered the paper to the 
Editors of the “Old Guard,” as requested. The 
names signed to the petition were those of high- 
ly honorable and respectable men, He had said 
thus much in justice to his colleague and him- 


self. 

An animated andrather informal debate sprang 
up at this time, in which Messrs. JOHNSON, 
PINDELL, BATES, WHITE, and R.F. BAIRD 
participated. 


Mr. MASON demanded the previous ques- 
tion, Which was ordered. 

The question being taken upon the reception 
of the petition, it was decided in the affirma- 


tive. 

Mr. JOHNSON moved to lay the petition on 
the table. 
Mr. PINDELL called for the yeas and nays, 
which resulted—yeas 48, nays 49. 
So the House refused to lay the petition on 
the table. 
The petition was then referred to the commit- 
tee on the Judiciary. 
The petition of the citizens of Christian coun- 
ty was directed to us, and we placed it in the 
hands of the gentleman who offered it to the 
House. We are glad to see the explanation 
made in the reported proceedings by one of the 
members from Christian county, explaining our 
relations with: the subject, and also stating the 
respectability of the signers of the petition. As 
to the subject matter of the petition we have 
heretofore expressed our views in relation to it, 





That we should feel vast interest, and some 
curiosity, as tothe manner in which our labors are 
regarded by the public, is perfectly natural, and 
will be recognized as natural by the people. The 
editorial office is new ‘to the party principally 
charged with conducting that of the Old Guard. 
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We regarded the first number somewhat in the 
light with which a parent looks upon the first 
born child. We were anxious to know what 
others thought of our offspring, and gathered as 
far as we could, the opinions and the criticism 
of the public on our work. We have heard some 
remarks. Partial friends, or kind or civil per- 
sons, who prefer saying agreeable things, have 
made some flattering speeches to us in relation 
to our bantling, as polite people will praise a 
child to its mother, whether ugly or not. List- 
ners never hear good of themselves, is an adage, 
” and we have tasted of its truth. We desire to 
please the people to whom we mean to continue 
to address ourselves; but especially we desire to 
be understood by them. We heard a criticism 
on our first number the other day, which amused 
us greatly. It came from a member of the Con- 
vention, and was addressed personally to our- 
selves. I have taken your paper, said he, and 
am pleased with it. It contains some very ele- 
vated political reasoning, (he flattered us,) and 
in very pure English; I will file it away as a 
great State paper. But, said he, it will do us 
no harm; the people will not read it, and if they 
did, they would not understand it; you strike 
too high—you have overshot the popular mind. 

This is exactly what the Convention generally 
believe. They entertain for the popular capacity 
the most profound contempt, and have shaped 
their work accordingly. We shall act, however, 
on our own principle. We will give to the peo- 
ple the most profound views of the great ques- 
tions before them, which our utmost capacity 
may enable us totake. We shoot high—we aim 
at the brain. We entertain some apprehension 
that we may overshoot ourselves, aim ata mark 
too high for our reach, but none earthly that we 
shall soar above our audience. 





We heard a portion of the speech of Robert 
Wickliffe, Sr., delivered in the Hall of Repre- 
sentatives Friday night. If this gentleman had 
never spoken before, it would have been the 
querest specimen of oratory and argument, of 
rhetoric and logic, ever presented for the admi- 
ration or the criticism of mankind. He talked 
of course a great deal about himself. He took 
occasion to compliment the late Convention as 
the most wonderful collection of human wis- 
dom ever found within that compass. He was 
especially eloquent upon the Louisville delega- 
tion, one of them as every body knows being 
his son-in-law. He spoke of the old and new 
court controversy, in which one would have 
supposed he was sole actor. We could forgive 
his vanity here, for in truth in that great strug- 





gle of our glorious Constitution against the very 
elements now congregated for its destruction, 
this man played a part of some distinction, 
the only distinction he evef won. 





TO OUR CORRESPONDENTS. 
One of the Editors of the Old Guard, the un- 
dersigned, has received a great many letters, 
from a great many places, inviting him, in terms 
highly flattering, and well calculated to excite 
his gratitude, to address the people at the differ- 
ent points whence these communications come. 
As a general answer, we beg leave to say, now 
that Mr. T. F. Marshall has undertaken, with 
his partner and the public, through a prospec- 
tus formally published, and to which there have 
been a number of subscribers, to conduct the ed- 
itorial department of the Old Guard for three 
months. It is utterly impossible that he can 
discharge the very onerous duties imposed up- 
on him by his undertaking, and at the same 
time travel over the State and address the peo- 
ple as he has been invited. He says to his 
friends, (to whom he here expresses his thanks 
for the kind and complimentary manner in 
which they have solicited him to speak,) 
that if they wish to know his views, his 
thoughts, even the language in which he would 
clothe them, if he were to speak, take his paper. 
The undersigned, at great cost of labor, and 
considerable expense in other respects, has 
agreed to devote his utmost powers for the next 
three months to the greatest subject which can 
engage the attention or employ the genius of 
any man. 
hen our friends, and those who profess 
themselves admirers, understand this, and know 
that we cannot leave Frankfort without great in- 
jury to the cause in which we are engaged—a 
cause to which they avow equal devotion with 
our own—would it not be equally complimen- 
tary to us, useful to the common cause, and hon- 
orable to themselves, to forward us subscrip- 
tions to our paper, instead of signatures to let- 
ters of invitation to speak ? e have, in the 
last three days, received from various points— 
Richmond, Bardstown, Hopkinsville, &c.—let- 
ters of invitation, signed we suppose by one 
hundred and fifty devoted friends of ours. We 
will enclose our prospectus to the gentlemen 
whose names head the respective lists, and 
doubt not they will be returned in due time 
with the names, as subscribers, of all those 
gentlemen who are so anxious to become ac- 
quainted with our views. 
T. F. MARSHALL. 








THE OLD GUARD will be published week- 
ly until the election, in its present form, at One 

OLLAR per copy—payable in advance. Those 
who may wish to subscribe can be furnish- 
ed with the numbers from the beginning. Gen- 
tlemen holding subscription papers will please 
forward them to the editora without delay 





